
2 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

3

4 LOUISIANA WORSHIP HOSPITALITY,

5 LLC.,

6 Plaintiff,

Case No.: 08-3740

PRELIMINARY EXPERT REPORT OF
CHARLES M. MILLER

7 VS.
8

9
LEXINGTON INSURANCE COMPANY,

Defendant
10

11

i. INTRODUCTION
12

13
1. I have been retained by Louisiana Worship Hospitality, LLC ("Louisiana

14

15
Worship") to provide my expert opinion on whether Lexington Insurance Company

16 ("Lexington") complied with the practices and standards in the insurance industry for

17 claims handling in its handling of the Louisiana Worship claims, which are the subject

18 of this litigation.

19

20
2. A copy of my CV is attached hereto as Exhibit A.

21 3. My hourly rate is $350.

22

23
II. BASIS FOR OPINIONS

24 4. I have been retained as an expert on insurance practices and standards
25

in over 100 cases, in both federal and state court, including Arizona, California,
26

27
Idaho, Nevada, New Mexico, South Carolina, Pennsylvania, Florida, the Virgin

28 Islands, Washington, Oregon, Utah, Arkansas, Texas, Missouri, Mississippi,
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Louisiana, West Virginia, and Toronto, Ontario, Canada. I have been qualified as an

2 expert on insurance industry claims handling standards and practices and testified in

3 trial in Arizona, Nevada, Arkansas, Idaho, and California. Attached hereto as exhibit

4
B is a list of the cases in which I have been deposed and/or testified at trial in the

5

past five years.
6

7 5. My opinions are based on my experience and training as an insurance

8 adjuster and manager at Fireman's Fund Insurance Company from 1972 to 1990, my

9
experience and training as a lawyer practicing insurance law, and my experience in

10

11
reviewing and analyzing the claims handling of other insurance companies. My

12 opinions are also based upon, among other sources, my review and knowledge of

13 insurance industry texts and articles concerning the handling of insurance claims,

14
and the statutory and regulatory standards for the handling of insurance claims, such

15
as National Association of Insurance Commissioner's Model Unfair Claim Settlement

16

17
Practices Act (hereinafter the "Act", which has been adopted in Louisiana (LSA R.S.

18 22:1214(14)), and the National Association of Insurance Commissioner's Model

19 Unfair Claims Settlement Practices Regulations (hereinafter the "Regulations").

20

21
6. The Act and the Regulations are one of many important sources of

22 information for insurance industry standards for the proper handling of claims.

23 Indeed, the Act and Regulations are often articulations of the general insurance

industry standards for claims handling. 1 As one well known author on insurance24

25

26

27
1 The Act and the Regulations are based upon the National Association of Insurance

Commissioner's Model Unfair Claims Practices Act and Model Unfair Claims Practices
Regulations. Over 45 states have adopted the Model Unfair Claims Practices Act either
in its original form or in a modified form. Likewise, many state insurance commissioners
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claims handling has pointed out, insureds are frequently permitted to introduce

2 evidence of violations of the Model Unfair Claims Settlement Practices Act and Model

3 Unfair Claims Settlement Practices Regulations "because the model act is a

4
nationally recommended standard of care. It was developed (by the National

5

6
Association of Insurance Commissioners) as a guide for insurance regulators in every

7
state to establish reasonable claim practices. Since the NAIC (National Association

8 of Insurance Commissioners) is made up of insurance "experts," juries should

9 consider their opinion of what constitutes unfair claim practices when evaluating the

10
behavior of an insurer in a bad faith case. Thus, although the model (Unfair Claims

11

12
Settlement Practices) act may not allow insureds or claimants who have been treated

13 unfairly by an insurer to file a private action, it has been used indirectly for the benefit

14 of many plaintiffs." (Markham, James J. et ai, ed., The Claims Environment (1st ed.

15 1993) Insurance Institute of America) Because the Act and Regulations constitute
16

accepted insurance industry practices and standards for claims handling, where
17

18
appropriate, sections of the Act and Regulations are referred to herein.

19 7. In preparing my opinions I was provided with the following documents:

20
. The Petition for Damages;

21

22

23 have adopted the Model Unfair Claims Settlement Practices Regulations. The Model
Unfair Claims Practices Act and Model Unfair Claims Practices Regulations are used by
insurance commissioners nationwide to conduct market conduct examinations of
insurance claims operations. Such examinations involve the review of hundreds of
claims files to determine if the insurer is complying with the standards set forth in the
Unfair Claims Settlement Practices Act and Unfair Claims Settlement Practices
Regulations. Further, many insurers have inserted either the Model Unfair Claims
Practices Act and/or Unfair Claims Settlement Practices Regulations, or versions
thereof, in their claims manuals and required their claims personnel to comply with
them.

24

25

26

27

28
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2

· Defendant's Responses to Plaintiffs First Set of Requests for
Production of Documents;

. Defendant's Answer and Affirmative Defenses;

. Lexington policy 1115726 issued to Louisiana Hospitality, LLC for

the period of December 29, 2006 to December 29, 2007
(hereinafter, the "Policy");

. The depositions of Edward A. Mossien, Assistant Vice President

for AIG Commercial Insurance, Roger Sawyer of the General
Adjustment Bureau ("GAB"), Brent Barton of AIG, Jake Mello, and
Eddie Bhatt.

. The Examinations Under Oath ("EUO") of Ashok (Eddie) Bhatt,
and Daniel Adame;

. Plaintiffs Second Supplemental Response to Defendant's

Requests For Production of Documents;

. Documents produced by GAB;

. Documents produced by J.S. Held, and

. Lexington Documents produced, bates number 001-613.

3

4

5

6

7

8

9

10

11

12

13

14

15
8. During my employment at Fireman's Fund I was responsible for the

16 handling of thousands of claims, either as an adjuster or supervisor, including claims

17 such as the one involved in this case. In many other similar claims it was necessary,

18
upon notice of an accident or occurrence, for me to thoroughly investigate the claim,

19

20
determine the scope and extent of damages as well as determine what coverages

21 applied to the loss. During my employment in the insurance industry, i not only had

22 the opportunity to learn about proper claims handling standards from my own

23 employer, but was also able to observe the claims handling procedures and

24
standards of well over one hundred other insurers. In addition, I attended numerous

25

26
classes, workshops, seminars or similar programs regarding the handling of

27 insurance claims.

28
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9. My experience with insurance industry claims handling standards

2 continued with my legal practice, which began in 1990. My legal practice, particularly

3 since 1992, has been substantially devoted to insurance matters. As a result, I have

4
been able to review claims files and manuals of many insurers as well as observe

5

6
their claims handling procedures and methods. i have also testified as an expert in

7 insurance matters since 1997. As a result I again have had the opportunity to review

8 numerous claims files, claims manuals, and other documents regarding insurance

9 company claims handling procedures.
10

11
10. Insurance company claims representatives are routinely trained in the

12 standards of insurance claims handling. Claims personnel are expected to know

13 these standards and apply them in their work on a daily basis. This requirement is

14
underscored in a text on insurance claims, which is used nationwide to train

15

16
insurance claims personneL. In the book, The Claims Environment by Markham, et

17 ai, the authors, all of whom are or were employed in the insurance industry, point out

18 that "claims representatives should have expert knowledge of insurance policy

19 coverages, the law, and determination of damages." (Markham, p. 12) Insurance

20
claims handling standards are national in scope, and do not differ substantially from

21

22
one state to another. These standards include the accepted standards for the

23 interpretation and application of insurance policies. Insurance claim professionals

24 are trained in the interpretation and application of insurance policies. Indeed, these

25 professionals, on nearly a daily basis, interpret and apply insurance policies sold by
26

their respective companies. In order to interpret and apply insurance policies fairly,
27

28
insurance claims professionals use insurance industry standards for the interpretation
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of insurance policies (see below) as well as many insurance industry resources which

2 provide guidance to insurance claims professionals on the interpretation and

3 application of insurance policies, some of which are referenced in this report.

4

5
11. Because insurance industry claims handling standards are national in

6 scope they apply in all states. Although there may be some slight variations from

7 state to state, generally insurance claims handling standards do not differ from state

8 to state. Accordingly, a claims professional in Louisiana or one who handles claims
9

in Louisiana should be trained and knowledgeable in the standards of insurance
10

11
claims handling.

12 12. Insurance is defined as the "pooling of fortuitous losses by transfer of

13
such risk to insurers, who agree to indemnify insureds for such losses, to provide

14

other pecuniary benefits on their occurrence, or to render services connected with the
15

16
risk." (Principles of Risk Management and Insurance, Rejda, George E., (Addison

Wesley, 8th ed., 2003) p. 18, quoting from the Commission on Insurance Terminology17

18 of the American Risk and Insurance Association) As the definition reflects, a critical

19
component of the definition of insurance is the transfer of risk from the insured to the

20

21
insurer. If this transfer is interfered with so that the insured does not timely receive

22 the full benefits owed under the insurance policy then the purpose of insurance is

23 defeated. In order to avoid this outcome, the insurance industry has adopted various

24 standards and practices for the handling of insurance claims. The aim of these
25

standards and practices is to assure that the purpose of insurance and the insurance
26

27

28
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contract are fulfilled when the insured submits a claim. Among the standards for

2 claims handling are the following: 2

3
The insurance company must treat its policyholder's interests with
equal regard as it does its own interests;

The insurance company must conduct a full, fair and prompt
investigation of the claim at its own expense;

The insurance company must fully, fairly and promptly evaluate
and adjust the claim;

The insurer should resolve any doubts regarding coverage in

favor of the policyholder;

The insurance company may not misrepresent facts or policy
provisions;

The insurance company must timely advise its insured of all policy
limitations or exclusions which may apply to a claim;

An insurance company must not assert coverage positions which
it knows are without merit;

An insurance company must look for coverage and not just ways
to deny a claim, and

An insurance company must interpret its policies reasonably,
pursuant to the well recognized insurance industry rules for
insurance policy construction.

An insurance company must interpret its policies reasonably,
pursuant to the well recognized insurance industry rules fo
insurance policy construction, which include the following:

a.
4

5 b.

6
c.

7

8 d.

9 e.
10

11
f.

12 J.
13

14
k.

15
i.

16

17
m.

18

19

20
. exclusions are to be interpreted narrowly,3

. insuring agreements are to be interpreted broadly,421

22

23
2 Federated has also adopted these standards. (Sutton deposition, pp. 190-197)

3 How to Draft and Interpret Insurance Policies, Wollner, Kenneth S. (Cas. Risk Pub,

LLC 1999), p. 19 (hereinafter "Wollner") ("Exclusions and other limitations are strictly
construed against the party seeking to impose the limitation.") All the insurance texts
referenced in this declaration are either used in training insurance claims professionals
or as reference materials for claims professionals.
4 Insurance Contract Analysis, Wiening, Eric A, and Malecki, Donald S., (Am. Inst. for

CPCU, 1st Ed 1992) p. 76 ("(I)nsurance agreement provides a broad statement of
coverage. ")(hereinafter "Wiening")
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2

· the insurance company must resolve doubts concerning

coverage in favor of the policyholder,5

. policy language should be given its plain, ordinary and

popular meaning;6

· ambiguous policy provisions should be interpreted against
the insurer and in favor of coverage,7 and

. the insurance company has the burden of proving th
application of an excluded periL. 8

3

4

5

6

7

8 14. In arriving at my opinions in this case I have applied the standards for

9

10
insurance claims handling.

11
II. OPINIONS

12 15. Based on my review of the available documents Lexington failed to

13 comply with insurance industry claims handlings standards and practices in its handling

14
of the Louisiana Hospitality claim by, among other things, the following:

15

16
. Failing to timely and thoroughly investigate the full scope of the loss;

17 . Failing to advise Louisiana Hospitality of all available coverages

18 under the Policy;

19
. Improperly took depreciation;

20

21

22

5 Property Loss Adjusting, Popow, Donna J. (Am Inst. of CPCU, 3rd ed., 2004) § 5.34

(hereinafter "Popow")
6 Adjustment of Propert Losses, Thomas, Paul & Reed, Prentiss, (McGraw Hill, 4th ed.,

1977) p. 48 (hereinafter "Reed & Thomas")
7 Id., p. 50.

8 Insurance claims handlers have testified that these standards are used in the

insurance industry to interpret and apply insurance policies. For example, Stephan
Hinkle, a State Farm Home Office Claim Consultant, was deposed in the matter of IlIng
v. State Farm, So. Dist. Ms., Case No.: 1:06cv513-LG-RHW, and testified that it is a
basic tenet of insurance claims handling that the insurer must prove the application of
the exclusion. (See Hinkle Deposition, p. 166, and see Wollner, p. 46).
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. Unreasonably denied coverage;

2 . Failed to adopt written standards for the handling of claims;

3
. Failure to pay all amounts due under the Policy, and

4
· Failed to pay timely all amounts due under the Policy.

5

6
By conducting itself in the foregoing manner Lexington demonstrated an intent to

7 serve its own interests to the detriment of its policyholder. Indeed, Lexington's failure

8 to investigate facts which supported coverage and advise its insured of potentially

9
available coverages evidences Lexington's attempt to avoid payment of amounts due

10

under the Policy.
11

12
A. Lexington Failed To Conduct A Timely and Thorough Investigation

Of Louisiana Hospitality's Claims.
13

14
16. An insurer is obligated to thoroughly and timely investigate a loss, as well

15 as accurately measure the amount of the loss and make timely payment.

16 Investigation of a water loss, such as that sustained by Louisiana Hospitality at the

17 Grand Hotel, involves not only an inspection of visible surfaces, but also of hidden

18
surfaces which are likely to have been damaged by water. As Popow has pointed out:

19

20
"Many times the problem is worse than it appears because mold can migrate through

21 materials and affect both sides. The unexposed side of the material often reveals

22 extensive mold growth and damage. Removal of a portion of the material for a visual

23 inspection of the back might be appropriate. A boroscope can be used to view spaces
24

in ductwork and behind walls to check for mold growth. The meter can help identify
25

26
hidden mold growth, and aid in assessing the extent of water damage. Propert loss

27 adjusters should continue inspection, even after a source of the water has been found.

28 More often than not, multiple sources will be found." (Popow, §6.15) Similarly, Popow
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notes that tear out is often required in investigating the scope of a water loss. (Popow,

2 §6.11) Lexington, however, did not conduct inspection of water damage conditions

behind the walls.9 (Jake Mello deposition, pp. 88-89 (did not use moisture meters,3

4
drills to look behind walls or conduct any destructive testing)

5

6
17. An insurer, during its investigation of the claim, must also look for

7
coverage for the policyholder. This often involves looking for other potential damages

8 that may be covered under the insurance policy that the insured may not have

9 included in its original claim assessment. The insurer has this obligation regardless of

10
the insurer's beliefs concerning the possible sophistication of the policyholder when it

11

12
comes to insurance claims. The insurance claims professional, not the insured, is

13 trained to evaluate and determine the scope and amount of a loss. Despite these well

14 recognized standards Lexington did not investigate and evaluate the acts of vandalism

15 that occurred after the February 10, 2007 incident despite the fact that Sawyer, who
16

represented Lexington, was aware of such damage. (Sawyer deposition, p. 92)
17

18

19 9 It is significant to note that Mello, who was in charge of the inspection of the hotel for

Lexington, was not aware of any standards that pertain to the inspection of a water loss.
(Mello deposition, p. 99) The leading standard for the inspection and remediation of
water damage is published by the Institute of Inspection Cleaning and Restoration, and
is Standard IICRC S500, "Standard and Reference Guide for Professional Water
Damage Restoration." This standard is recognized and used in the insurance industry
as well as with water remediation companies nation wide. The Standard provides that in
determining the extent of water damage the equipment to be used may include
"thermohygrometers and moisture meters." (S500, p. 34) Further, the Standard
provides that technicians "must use appropriate moisture detection equipment to
evaluate and record moisture intrusion in specific structural materials," which will include
"subfloor and underlays; above floor structural materials (e.g., walls, frames, ceilings,
fixtures, insulation....basements, crawlspaces and attics." (Id) It appears that Lexington
and its consultant did not comply with this standard. Accordingly, it would have been
improper for Lexington to rely upon the results of Mello's inspection to determine the
amount owed under the Policy.
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Sawyer defends his failure to consider such damage by contending that Louisiana

2 Hospitality did not make a claim for the additional vandalism damage. (Id.) This

3 response ignores the insurer's obligation to fully investigate an insured's claim once it

4
is made, as was the case here, including items that the insured may not have included

5

6
in its original c1aim.(See RS 22-1964(14)(d) (It is unfair claims settlement practice to

7
refuse to pay claims without conducting a reasonable investigation based upon all

8 available information."))

9 B. Lexington Improperly Took Depreciation From Louisiana
Hospitality's Loss.10

11 18. The Policy follows the format of commercial first party property policies

12 commonly used in the insurance industry. Most of the provisions in the Policy likewise

13
are common to insurance industry first party property policies. Generally, the purpose

14

15
of the Policy is to put the insured back into the position they were in prior to a covered

16 loss. This is the insurer's obligation. In order to fulfill its indemnity obligation, the

17 insurer must pay not only for the direct costs to perform the actual repairs, but also the

18 cost of additional indirect repair items. These include building permits, security costs
19

for the building and materials during the course of construction, subcontractor's
20

21
overhead and profit, and similar costs. Indeed, insurers commonly pay overhead and

22 profit that is incurred by a single subcontractor (where no general contractor is

23 required) whose unit costs include the subcontractor's overhead and profit. (See How

To Estimate Building Losses and Construction Costs, Thomas, PaulL., (4th ed.
24

25

26
Prentice-Hall Inc., 1983) p. 18 ("Subcontractors generally add their own overhead and

27 profit to their figures.")) Where general contractors are required insurers commonly

28 pay, in addition to the subcontractor's overhead and profit, an allowance for the general
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contractor's overhead and profit. This allowance is commonly a minimum of 10% each

2 for overhead and profit. (See "Overhead & Profit/Its Place in a Property Insurance

3 Claim, by Edward Eshoo, FC&S Bulletins ("here is an existing industry standard that

4
provides for GCO&P (General Contractor Overhead & Profit) at 20% of a

repairlreplacement estimate.")) 10 Like the subcontractor's overhead and profit, or other
5

6

7
indirect repair costs, the general contractor's overhead and profit is paid in order to

8 fulfill the insurer's indemnity obligation, and, therefore, is a policy benefit. Absent

9 payment of this policy benefit where it is owed the insurer fails to fulfill its indemnity

10
obligation under the policy and the insured is thereby deprived of a policy benefit. Any

11

12
overhead and profit that is owed must be paid to the insured at the time of the Actual

13 Cash Value ("ACV") payment. The difference between the Replacement Cost Value

14 ("RCV") and the ACV, which is called the hold back, is determined by subtracting any

15 applicable depreciation from the RCV. Depreciation, in the insurance industry, is
16

understood to apply where the property is subject to wear, tear or obsolesce. (See
17

18
Property Loss Adjusting Volume i. Markham, James J., ed. (IIA 2nd ed., 1995) pp. 93-

19

20
10 The FC&S Bulletins have been published by the National Underwriter for over 50

years to assist insurance companies in the interpretation and application of a wide
variety of insurance policy provisions. The FC&S Bulletins are used frequently by
insurance industry claims professionals to interpret and apply insurance policy
provisions. As one Court has noted: "The FC & S bulletin, which is published by the
National Underwriters Association, is used by insurance agents and brokers to interpret
standard insurance policy provisions. (citation omitted) "(R)eliance on (an) FC & S
bulletin is appropriate under Civil Code section 1645 which provides: 'Technical words
are to be interpreted as usually understood by persons in the profession or business to
which they relate, unless clearly used in a different sense.' (citations omitted)
"(I)nsurance industry publications are particularly persuasive as interpretive aids where
they support coverage on behalf of the insured. Ultimately, the test is whether coverage
is 'consistent with the insured's objectively reasonable expectations.' (Citation omitted.)"
Golden Eagle Insurance Co. v. Ins. Co. of the West, 99 Cal.App.4th 837, 838 (CaL. App.
2002)

21

22

23

24

25

26

27

28
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94) Not all items in a loss are subject to deprecation. For example, the cost of debris

2 removal is not subject to depreciation because it is not subject to wear, tear or

3 obsolesce, or any other factor which would cause depreciation. Debris removal is

simply a labor cost that is required in order to perform the necessary repairs.11
4

5

6
19. Lexington improperly applied depreciation to its loss payments. Pursuant

7
to the Policy, Lexington is obligated to pay for the loss of "Real and/or Personal

8 Property at replacement cost without deduction for depreciation except as provided

9 below or by endorsement (3) If the property is not repaired or replaced within a

10
reasonable period from the date of loss, the valuation is to be on an Actual Cash Value

11

12
basis measured at the time of loss. Actual Cash Value shall mean the less of (i)

13 replacement cost less depreciation or (ii) market value." Lexington paid the February

14 10,2007 on an ACV basis.12 Further, J.S. Held Inc.("Held"), in its October 5, 2007

15 report and estimate of the May 27,2007 loss and vandalism losses recommended to
16

17
Lexington that the Mary 27, 2007 loss be paid on a similar basis. This was improper.

Unlike other first party policies,13 Lexington is only permitted to pay the ACV of the loss
18

19

20
11 First party property policies, such as the Policy, expressly provide coverage for debris

removaL.
12 Lexington's hold back on the February 10, 2007 loss was $395,058.00. It is unknown

if this hold back has ever been paid to the insured. Nonetheless, Lexington should not
have taken a hold back.
13 First party property policies often provide that the insurer will pay the insured the ACV

of the loss, and then, if the insured repairs or replaces the loss within a certain period of
time, the insurer will then pay the full RCV of the loss. The ACV payment is due at the
time of loss whereas the RCV payment is due at the time repairs or replacement are
completed. (See Popow, §2.5 ("Until insureds have replaced the property, they are
entitled to, and receive, only an ACV settlement."))(emphasis added) This, however,
was not the case with Lexington's policy, which contained no provision that permitted
Lexington to withhold the difference between the ACV and RCV until repairs were
completed within a specified time in the policy.
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if the repair or replacement is not completed within a reasonable period. When

2 Lexington made its May 2007 claim payment for the February 10, 2007 loss that

3 condition had not been met, because by May 2007 it could not be determined if the

4
repair had not been completed within a reasonable period of time, nor is there is

5

evidence in the material reviewed that Lexington ever took that position. Similarly,
6

7
Lexington apparently proposed to pay the second loss also on an ACV basis. For the

8 same reason as its first payment (assuming that was paid on an ACV basis) this

9 proposal was also improper. Absent evidence that the repairs were unreasonably
10

delayed, Lexington owed the full RCV, which it apparently did not pay.
11

12
20. Similarly, in its October 5, 2007 report, Held also recommended that

13 various items in the estimate be depreciated. These included several items that are

14 known to be subject to wear, tear and obsolesence, and therefore subject to

15 depreciation, such as painting and wallpaper. In recognition that some repair items are
16

not subject to depreciation, Held did not depreciate such as cleaning and contents
17

18
manipulation. Nonetheless, Held did apply depreciation to many other items which are

19 not subject to depreciation and should not have been depreciated. These included the

20 labor costs incurred in the work to be performed. Only materials, and not labor, are

21
subject to depreciation. Indeed, Held recognized this when it did not apply depreciatio

22
to such categories as "labor." Nonetheless, Held, apparently with Lexington's approval,

23

24
depreciates labor in other categories, such as painting, and so forth. Although the

25 material costs in those categories are clearly subject to depreciation the labor is not.

26 Similarly, Held applies a depreciation rate to overhead and profit. Overhead and profit

27
are clearly not subject to depreciation and should not be depreciated. The full amount

28
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of the overhead and profit is owed at the time of the ACV payment, or in this case at

2 the time of the RCV payment. Assuming that Lexington followed these practices when

3 it made its May 2007 payment then Lexington withheld Policy benefits by depreciating

4
non-depreciable items such as labor and overhead and profit.

5

6
C. Lexington Unreasonably Denied Coverage.

7
21. On September 19,2007, Lexington denied coverage for Louisiana

8 Hospitality's vandalism c1aims.14 Lexington based its denial on the vacancy and/or

9 Unoccupancy exclusion, the condition in the standard New York Standard Fire

10
Insurance policy, which is made part of the Policy by statute, regarding increase in

11

12
hazard, that the losses were not fortuitous, and the mold exclusion. At no time prior to

13 its denial did Lexington advise Louisiana Hospitality in writing that it was reserving its

rights under the Policy with regard to these specific Policy provisions.15(See Sawyer14

15 deposition, p. 101 (not asked to tell Bhatt that policy would be suspended because no
16

one was living in the hotel) This was contrary to insurance industry claims handling
17

18
standards and practices, in that an insurer must advise its insured timely of potential

19 policy defenses. In order to effectively advise the insured of such policy defenses the

20 insurer, at the outset of the claim, should send the insured a reservation of rights letter

21

22
14 This does not appear to be entirely accurate, as Lexington appears to have paid for

vandalism claims in its May 2007 claim payment. Rather, it appears that Lexington was
only denying coverage for the vandalism claims that arose after February 10, 2007.
15 Curiously, Sawyer testifies that he was not retained to investigate coverage. (Sawyer

deposition, pp. 46-47) Further, Sawyer never discussed coverage with Louisiana
Hospitality. (Sawyer deposition, p. 47) Nonetheless, Barton testifies that he is pretty
sure that he had conversations with Sawyer about the facts of the case before he sent
out the denial letter. (Barton deposition, p. 44) In order for Barton to rely upon Sawyer's
understanding of the facts for the purpose of denying the claim, it would have been
necessary for Barton to have instructed Sawyer to conduct a coverage investigation,
which he did not do.
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which, among other things, contains a reference "to each policy provision that might

2 preclude coverage, with an explanation of why such a provision may result in a

3 coverage deniaL." (Liability Claim Practices, Jones, James R. (IIA, 1st ed. 2001) §4.8)

4
As Markham has pointed out: "The insurance company's failure to advise the insured 0

5

6
the coverage problem at the beginning of the claim adjustment process will most likely

7
prevent the company from latter denying coverage to the insured." (Markham, p. 31)

8 Lexington failed to comply with this standard because in its non-waiver agreement it

9 only generally referred to the insured's possible failure to protect the property without

10
citing to any specific provision in the Policy. Further, at no time prior to its denial did

11

12
Lexington advise Louisiana Hospitality that Lexington may deny coverage based on the

13 Vacancy and/or Unoccupancy Exclusion, even though Lexington was aware that the

14 hotel was evacuated on or around February 10, 2007, and that the tenants did not

15 return to the hotel after the evacuation.(Bhatt EUO, p. 127) Lexington's failure in this
16

regard precluded Louisiana Hospitality from taking any steps to preclude the
17

18
application of the Vacancy and/or Unoccupancy Exclusion. An important reason

19 behind the insurer's obligation to timely and completely advise its insured of all the

20 basis' for its reservation of rights is to allow the insured the opportunity to respond to

21
the reservation and protect its rights under the applicable policy. Here, Lexington

22
denied Louisiana Hospitality the ability to protect its interests because of its failure to

23

24
timely and completely advise Louisiana Hospitality that Lexington may assert the

25 Vacancy and/or Unoccupancy Exclusion. Similarly, Lexington failed to specifically

26 advise Louisiana Hospitality that it may deny coverage because the losses were not

27
fortuitous or that there was an increase in hazard even though Lexington knew, well

28
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before its denial, that there was continuing vandalism.16 Again, Louisiana Hospitality

2 was denied the opportunity to take whatever steps it could have taken to address this

3 concern of Lexington's.17

4
22. Lexington's denial of coverage was also contrary to the accepted and

5

recognized standards in the insurance industry for insurance policy interpretation and
6

7
application. Lexington first denied coverage based on the Vacancy and/or

8 Unoccupancy Exclusion in the Policy, which provides: "Unless otherwise endorsed

9 hereto, this Company shall not be liable for loss or damage to any property that has

10
remained vacant or unoccupied for a period of sixty (60) of more days." Lexington

11

12
contended that the Grand Hotel was "not renting rooms to guests" from February 10,

13 2007 to May 25, 2007, and that the utilities were shut off during that period. According

14 to Lexington, these facts supported its position that the hotel was unoccupied for a

15 period of sixty or more days. In essence, Lexington interprets the exclusion to apply
16

regardless of the reason for any vacancy or unoccupancy. Lexington's interpretation is
17

18
contrary to the insurance industry's interpretation of the exclusion. As noted in the

19 insurance text, Adjustment of Property Losses, which has been used in the insurance

20 industry to train insurance claims professionals on the handling of first party property

21
claims such as Louisiana Hospitality's, this "provision must be construed reasonably,

22
giving full consideration to the type of building, the circumstances of the temporary

23

24

25

16 This is not to suggest that there was merit to Lexington's Policy defenses. As

discussed supra, those defenses are without merit.
17 This assumes that Louisiana Hospitality would have had the financial means to

protect the property, which appears unlikely because of the bankruptcy. As discussed
supra, Louisiana Hospitality was deprived of funds to protect the property because of
Lexington's failure to advise its insured of policy provisions which would have provided
coverage for such protection and then to make payment under the policy provisions.
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vacancy, and the customary occupation or lack of occupation incidental to its use. The

2 courts distinguish between temporary absence and unoccupancy. Where the occupant

3 is temporarily away for reasons of health, pleasure or business, and such absence is

4
not for an unreasonable length of time, the premises would not be considered

5

unoccupied." (Reed & Thomas, pp. 37-38) Lexington failed to take into consideration
6

7
the circumstances of the unoccupancy, which, in my opinion, would have precluded the

8 application of the Vacancy and/or Unoccupancy Exclusion. This was clearly contrary t

9 insurance industry claims handling standards. (RS 22:1964(14)(n)(lt is an unfair claims

10
settlement practice to fail to promptly provide a reasonable explanation of the basis in

11

12
the insurance policy in relation to the facts or applicable law for denial of a claim."))

13 23. The most significant circumstance is that on February 10, 2007, the fire

14 department ordered the hotel evacuated and the guests were removed. No guests

15 could return to the hotel until the hotel was repaired. The damages were obviously
16

extensive, consisting mostly of water damage to several floors. As a result of this
17

18
damage Louisiana Hospitality submitted a business interruption claim to Lexington, and

19 Lexington paid approximately $200,000 on this claim in May 2007. Further, Lexington

20 did not pay for the repairs, based on Lexington's loss estimate, also until May 2007.

21
Accordingly, Louisiana Hospitality's period of restoration, as defined in the Policy,

22
would continue from the date of the loss until Louisiana Hospitality received sufficient

23

24
funds from Lexington to complete the repairs, and then for an additional period of time

25 to actually complete the repairs. The period of restoration would have encompassed

26 the period of February 10, 2007 to May 25, 2007, or the same period that Lexington

27
contended the building was unoccupied and therefore subject to the exclusion. Indeed,

28
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in Gab's Statement of Loss for the February 10, 2007 loss, GAB estimated that the

2 period of restoration would be 10.65 months, or well beyond May 2007. Lexington's

3 interpretation of the exclusion is patently unreasonable, because the exclusion is being

4
used to vitiate the business interruption coverage, which Lexington admitted was owed.

5

Indeed, the unoccupancy was not within Louisiana Hospitality's control; rather, it was
6

7
within Lexington's control because repairs could not be commenced, let alone

8 completed, until Lexington made full payment on the c1aim.(Sawyer deposition, p. 95

9 ("You would think they (Louisiana Hospitality) needed the insurance money to pay for
10

repairs.")) It was entirely improper for Lexington to assert the exclusion as a basis for
11

12
its denial when Lexington, and not the insured, controlled the length of time that the

13 hotel would be unoccupied.

14 24. Lexington's denial also requires consideration of the purpose of the

15 Vacancy and/or Unoccupancy exclusion. The purpose of the exclusion is to address a
16

potential moral hazard. A moral hazard is the "chance that the existence of insurance
17

18
will increase the likelihood of the insured event." (Fidelity, Casualty & Surety Bulletin,

19 "Additional Insureds Coverage and Legislative Changes on the Horizon." Also see

20 FC&S Bulletin, "Overtime Pay and Employment Practices Liability" (moral hazard "is

21
the temptation of an insured to precipitate the event insured against". Here, the moral

22

23
hazard is the risk that the insured will abandon his/her property, thereby, increasing the

24
risk of loss, as it is generally believed that a building that is vacant or unoccupied for an

25 extended period of time is more likely to be subject to loss due to vandalism, theft and

26 similar risks of loss. Here, however, there is no moral hazard because the insured did

27
not abandon the property for an extended period of time. Indeed, the insured

28
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continued to reside on the property in a trailer,18 and frequently inspect the interior of

2 the building. (See Sawyer deposition, pp. 98-99) Personal property also remained in

3 the hotel from February to May 2007, further indicating that the hotel was not vacant or

4
unoccupied. (Sawyer deposition, p. 98) Further, based on the evidence and documents

5

6
reviewed to date, the insured intended to repair the property and resume hotel

7
operations.

8 25. In its denial letter, Lexington also noted, in apparent relation to its denial

9 based on the Vacancy and/or Unoccupancy Exclusion, that, "(t)o the extent that hotel

10
employees periodically entered the unoccupied and evacuated building, we understand

11

12
that they were unable to catch vandals who seemed alert to the presence of these

13 employees and were moved about the premises to avoid detection. They did not

14 secure the building and remove stragglers, vagrants and others who were present. "

15 This is not accurate. Indeed, during his EUO, Mr. Eddie Bhatt testified that some of the
16

vandals were caught and arrested. (See Ashok Bhatt EUO, pp. 59-60 (Catching people
17

18
once or twice a week.) and see EUO of Daniel Adame, p. 10, and p. 15 (on May 7,

19 2007 discovered Buss on seventh floor breaking windows; had him arrested 15 to 16

20 times before)) Further, the insured did make efforts to secure the building after

21
February 10, 2007.(See Adame EUO, p. 23 (vandals would destroy doors and take out

22
locks that had been installed)) Indeed, Sawyer, Lexington's own claims representative,

23

24
reported to Lexington on July 3, 2007 that individuals responsible for vandalizing the

25

26
18 Lexington acknowledged this fact in its denial letter when it wrote: "We also
understand that certain hotel employees, including you, moved into trailers located in a
limited access service alley behind the building after the evacuation." Although
acknowledging this fact, it does not appear that this fact weighed in favor of coverage to
Lexington.

27

28
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hotel "have been arrested by the New Orleans Police Department, but then released a

2 day or two later." These facts appeared to have been ignored by Lexington. Indeed,

3 Barton in his deposition testified he did not know if any of the vandals had in fact been

4
caught. (Barton deposition, p. 79) This is another example of Lexington looking only

5
for facts which, in Lexington's view, supported denial of coverage, rather than look for

6

7
and consider facts which supported coverage.

8 26. Lexington seeks to justify its denial of coverage on the grounds that the

9 "hotel was vacant. It had no guests. And was not open as a hotel at the time." (Barton

10
deposition, pp. 134-135) In taking this position, Lexington ignores that fact that the

11

12
hotel was vacant because it had suffered a covered cause of loss, and that Louisiana

13 Hospitality could not repair the loss until it received sufficient funds from Lexington to

14 do so. In other words, the hotel was not vacant because of some act of the insured.

15 Accordingly, there was no justification for Lexington to deny coverage because the
16

hotel was not occupied by guests. Mossien appears to agree because he testified that
17

18
if the building is vacant because of a covered loss then the vacancy exclusion is not an

19 issue. (Mossein deposition, p. 111) Given this testimony, Lexington's denial of

20 coverage based on the Vacancy and/or Unoccupancy Exclusion is simply inexplicable.

21
27. It was equally unreasonable for Lexington to deny coverage based on the

22
increase in hazard. The New York Standard Fire Policy, which is incorporated into the

23

24
Policy by statute in Louisiana, provides: "Conditions suspending or restricting

25 insurance. Unless otherwise provided in writing added hereto, this Company shall not

26 be liable for loss occurring: (a) While the hazard is increased by any means within the

27
control or knowledge of the insured." (emphasis in original) Lexington contended that

28
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there was an increase in the hazard because the "hotel was left empty and with less

2 security than was present prior to February 10, 2007, thereby constituting an increase

in hazard such that the Mary 25th loss would not be covered under the policy." Again,3

4
Lexington adopted an improper and unreasonable interpretation of this provision. As

5

6
pointed out in the text, Adjustment of Property Losses, the "¡iJncrease in hazard

7
generally involves a physical change in the risk. The underwriters accept a risk with

8 known characteristics of construction, occupancy, exposure, and protection. The rate

9 and premium charged the insured are based upon these characteristics. It is assumed

10
there will be no change during the policy period which will materially increase the

11

12
hazards, thereby increasing the loss potentiaL. If the occupancy of the risk is described

13 as a dwelling, the insurer does not anticipate that it will be converted into a restaurant,

14 a dry-cleaning shop, or an automobile repair shop, all of which are more hazardous

15 and for all of which higher premiums are charged."(Reed & Thomas, p. 37)(emphasis in
16

original) Here, there was no increase in the hazard. Lexington underwrote the Policy
17

18
for a hoteL. There was never a change in this use. Accordingly, it was improper, under

19 insurance industry insurance policy interpretation standards, to apply the increase in

20 hazard exclusion to Louisiana Hospitality's claims. This is particularly the case here

21
because Lexington was aware of conditions at the insured property months before it

22
issued its denial.(See Adame EUO, p. 34 (insurance adjuster came out after February

23

24
loss and I showed him that we were starting to get robbed), and Sawyer deposition, p.

25 74 (In June 2007 "Eddie had been telling me that the vandalism was continuing to

26 occur.")(emphasis added), and see Sawyer deposition, p. 92 (cover letter to proof of

27
loss noted that vandalism losses occurred both before and after February 10, 2008

28

PRELIMINARY EXPERT REPORT OF CHARLES M. MILLER
Page 22



incident)) An important purpose of the increase in hazard provision is to prevent

2 coverage for an increase in hazard for which the insurer is not aware. That is clearly

3 not the case here.

4
28. Lexington's denial also ignores the fact that increased vandalism in New

5

Orleans, even if that were a basis for an increase in hazard, was not within the
6

7
insured's control. Following Hurricane Katrina, vandalism and similar crimes were

8 widespread throughout New Orleans, and despite efforts by Louisiana Hospitality to

9 seek greater police protection, continued unabated. (See Sawyer deposition, pp. 85-86

10
(homeless and vandalism problem widespread throughout New Orleans following

11

12
Katrina.)) Indeed, Lexington's adjuster was aware that there was a large homeless

13 population living nearby the hotel under the interstate highway. (Sawyer deposition, p.

14 84) Significantly, Sawyer conveyed this information to Barton at AIG, but there is no

15 indication that these important facts were taken into consideration in Barton's coverage
16

evaluation.(Sawyer deposition, p. 86)
17

18
29. Lexington ignored facts which demonstrated that the insured did continue

19 to take measures to protect and secure the property after February 10, 2007.

20 Louisiana Hospitality maintained an operating security alarm from February to May

21
2007. (Bhatt EUO, p. 132) Further, Louisiana Hospitality continued to board up

22
windows to prevent unlawful entry into the hoteL. (Bhatt EUO, p. 135) Bhatt also went

23

24
to City meetings to seek more help to protect the property by providing more police

25 protection. (Sawyer deposition, p. 151) Indeed, Barton testifies that Lexington did not

26 try to uncover any facts that Bhatt was trying to prevent people from stealing copper

27
from the hoteL. (Barton deposition, p. 142) If Lexington believed that the measures

28
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taken by Louisiana Hospitality were insufficient, and because of that coverage may be

2 denied, then it was Lexington's responsibility to advise timely its insured of that position

3 so that Louisiana Hospitality could undertake the necessary measures to protect its

4
coverage. Lexington, however, never advised Louisiana Hospitality of its coverage

5
position concerning the adequacy of security measures until it denied

6

7
coverage. (Sawyer deposition, p. 101 (Not asked to tell Bhatt that policy would be

8 suspended because no one living in the building."))

9 30. Finally, Lexington denied coverage because the "Ioss(es) claimed do not

10
appear to be "fortuitous" in nature....Louisiana Hospitality knew about the continuing

11

12
and increasing vandalism incidents well before the May 25, 2007 loss." It was

13 improper for Lexington to deny coverage on this basis because there is no evidence

14 that the continuing vandalism losses were within the exclusive control of the insured.

15 Indeed, and as noted above, the vandalism was widespread and apparently out of
16

control. Simply because the insured is aware of an approaching hurricane does not
17

18
mean that damage from the hurricane is not fortuitous. As pointed out in another text

19 used to train insurance claims professionals: "Willful and malicious damage to or

20 destruction of property is vandalism. Vandalism losses are not accidental; they are

21
intentionally caused, usually by an unknown person or persons. However, because

22
they are not intentionally caused the insured, they can be covered in insurance

23

24
policies." (Property and Liability Insurance Principles, Luthardt, Constance M., &

25 Wiening, Eric A, (IIA, 4th ed.2005) §8.19) Similarly, the vandalism damage to the

26 Grand Hotel was not caused by Louisiana Hospitality, and should have been covered

27
under the Policy. Finally, Lexington's position appears to contradict its position with

28
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regard to the February 10, 2007 loss, and its payment for that loss. Lexington knew, or

2 should have know, that there was some continuing vandalism before the February 10,

3 2007 loss. (See David Adam EUO, pp. 10-11 (found piping missing during January

4
2007), and p. 14 (on January 18, 2007 someone dissembled air condition unit).

5

Despite the fact that Lexington knew or should have known of such losses, it
6

7
apparently paid for those losses in May 2007; whereas, it refused to pay for the same

8 types of losses later on the grounds that they were not fortuitous. It is improper for an

9 insurer to take inconsistent positions with regard to an insured's claim.

10
D. Lexington Failed To Advise Louisiana Hospitality Of All Coverages

That May Apply to Louisiana Hospitality's Loss.11

12 31. An insurer is obligated, pursuant to insurance industry claims handling
13

standards, to investigate the coverages that may apply to a loss and then advise the
14

15
insured of those coverages. Indeed, Sawyer, Lexington's claims representative,

16 agrees that the insurer should tell the insured of benefits the insured may have under

the insurance policy.19 (Sawyer deposition, p. 107) Lexington failed to comply with this17

18 standard. The Policy contained a Sue and Labor clause, which provided: "In case of
19

actual (or imminent, with prior notice to and approval from this Company) loss or
20

21
damage by a peril Insured again, it shall, without prejudice to the insurance, be lawful

22 and necessary for the Insured, their factors, servants, or assigns to sue, labor and

23 travel for, in, and about the defense, the safeguard, and the recovery of the property, 0

24
any part of the propert, insured hereunder without prejudice to this insurance; nor, in

25

26
the event of loss or damage, shall the acts of the Insured or of the Company in .

27

28
19 Despite his agreement with this standard, and as noted in this report, Sawyer and

Lexington failed to comply with this standard.
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recovery, saving, and preserving the insured property be considered a waiver or an

2 acceptance of abandonment. The expense so incurred shall be borne by the Insured

3 and the Company in accordance with the policy conditions in regard to loss including

4
deductible application." According to one insurance industry publication, ural sue and

5

labor clause clarifies that when the insured takes steps to prevent or reduce a loss, the
6

7
insured will be reimbursed for the expenses incurred in those mitigating efforts."

8 ("Malecki On Insurance" Issue No.6, August 1999, p. 7) Lexington should have

9 advised Louisiana Hospitality of the availability of this coverage given the risk of

10
continuing vandalism at the hotel, and then provided funds pursuant to the provision for

the protection of the property.20 This Lexington did not do.21

11

12

13 32. Similarly, the business interruption coverage provides coverage for

14 "Expense(s) To Reduce Loss," which provides that, U(t)his policy also covers such

15 expenses as are necessarily incurred for the purpose of reducing any Business
16

Interruption loss under this policy, provided such coverage shall not exceed the amoun
17

18
by which the Business Interruption loss covered under the policy is thereby reduced."

19 Likewise, the Policy contains coverage for expenses to reduce loss of rents, which

20 provides that, "(t)his policy also covers expenses as are necessarily incurred for the

21

22
20 It appears that Louisiana Hospitality did incur expenses in its effort to protect the

property. There is, however, no indication that Lexington made any effort to reimburse
its insured for these expenses. (See Adame EUO, pp. 38-39 ( Eddie spent $3,000 to
$4,000 buying roof seal and patch to stop leaks.)
21 Lexington seeks to justify its failure to pay for additional security by contending that

Louisiana Hospitality could have used a part of the $100,000 advance to pay for
additional security. However, Sawyer, in his May 25, 2007 email to the insured pointed
out that the $100,000 advance was for business interruption. It is improper to require
an insured to use funds from a payment for one portion of the claim to pay for a loss
incurred under another portion of the claim. Lexington should have advanced additional
funds for security purposes, which it did not do.
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purpose of reducing any Rental Value loss covered under this policy. Such coverage,

2 however, shall not exceed the amount by which the loss under this policy is thereby

3 reduced." Again, Lexington should have advised Louisiana Hospitality of the

4
availability of this coverage. These coverages would provide funds to, among other

5

6
things, provide additional security at the hotel if needed. Significantly, Sawyer

7
recognized the need for additional security because he talked with Bhatt about what

8 could be done to provide more security. (Sawyer deposition, p. 149) Sawyer, however,

9 apparently did not tell Bhatt that Lexington would pay for the additional security, despit

10
the fact the Policy contained coverages which would have paid for additional security.

11

12
33. Significantly, the Policy also contained Extra Expense coverage, which

13 provided: "Extra Expense meaning the excess cost necessarily incurred to continue the

14 operation of the Insured's business or facility that would not have been incurred had

15 there been no loss or damage by any of the perils covered herein during the term of
16

this policy to Real and/or Personal Property as covered herein." According to a leading
17

18
insurance industry text on business interruption coverage Extra Expense Coverage

19 "covers the necessary expenses an insured incurs-again during the period of

20 restoration---to avoid or minimize the suspension of operations and continue business

21
at either the same or temporary locations or to minimize the suspension if the business

22
cannot continue operations. Note there is no requirement to reduce the total loss

23

24
except when the extra expenses are incurred to repair or replace propert." (The

25 Business Interruption Book: Coverage, Claims and Recovery, Torpety, Daniel T., et al.

26 (Nat' Underwriter, 2004) p. 32) This coverage was particularly important to Louisiana
27

Hospitality because it included an additional $100,000 in coverage that could have
28
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been used to minimize the suspension of operations by, among other things, providing

2 additional security, commencing repairs to that the hotel would open sooner, and so

3 forth. Indeed, such coverages would have provided funds to remediate the water

4
damage so that it would not worsen and cause the spread of mold. (See Adame EUO,

5

6
p. 38 (late February and March 2007 could see water damage getting worse and

7
worse))

8 34. Lexington attempts to justify is failure to advise Louisiana Hospitality of

9 potentially available coverages on the grounds that the Policy is a "broker driven

10
manuscript policy and the insured knows what is in the policy." (Barton deposition, p.

11

12
108) These are not sufficient justifications for Lexington's conduct. It makes no

13 difference whether the policy is a standard form or a manuscript, the insurer still has an

14 affirmative obligation to look for coverage, and advise the insured on coverages that

15 may apply to the loss. Indeed, insurance claims professionals are trained on the
16

content and application of insurance policies, and commonly have superior knowledge
17

18
with regard to such matters. Possibly, Lexington's failure to adequately investigate

19 potentially available coverages arises from Barton's belief that Lexington does not have

20 a duty to investigate to find facts which would afford coverage. (Barton deposition, p.

21
127) This position is contrary to well accepted insurance industry claims handling

22

23
standards, and suggests that Lexington fails to train properly its claims employees and

24
those who handle claims for Lexington.

25 35. In my opinion, Lexington's failure to advise Louisiana Hospitality of these

26 important coverages, as well investigate their availability and make payment there

27
under, effectively deprived Louisiana Hospitality of important Policy benefits, and

28
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precluded Louisiana Hospitality from taking additional steps, which it apparently could

2 not otherwise afford, to further protect the property.

3

4
E. Lexington Failed To Accurately Evaluate The Full Amount Of

Louisiana Hospitality's Loss.5

6 36. When an insurer is faced with competing loss estimates it is critical that

7
the insurer have in place a method or procedure for evaluating the differences between

8

9
the estimates and attempt to resolve those differences. This procedure commonly

10 entails the exchange of estimates including an effort to reach a joint scope and

11 estimate of the loss. (Sawyer deposition, p. 110 uoint scopes of loss are common;

12 makes it easier to determine the amount of the loss), and pp. 113-114 (generally would

13
turn over insurer's estimate to the insured)) Such a procedure provides some

14

15
assurance that the loss will be accurately determined and that the insured will receive

16 the full benefit of their insurance policy. Lexington, however, failed to comply with this

17 important standard. Although Lexington retained Held to estimate the amount of the

18 loss, Lexington refused to turn the Held report over to Louisiana Hospitality. (Sawyer
19

deposition, p. 109) This prevented Louisiana Hospitality from determining, on its own,
20

21
what the differences were between the estimates, and working with Lexington to

22 complete a joint estimate of the loss.

23 37. Lexington seeks to justify its refusal to share its property damage

24
estimates on the grounds that they are work product and that it is their practice to not

25

26
share such estimates with the policyholder.(Barton deposition, p. 72) Neither of these

27 reasons is supported by insurance industry claims handling standards and practices.

28 There is no recognized privilege for documents created by the insurer in its evaluation
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of a loss. Indeed, it is common practice in the insurance industry for those documents

2 to be provided to the insured.

3 38. Despite the fact that Lexington denied the claim, Sawyer and GAB were

4
instructed by Barton to continue to evaluate the claim. (Sawyer deposition, p. 127)

5

6
Apparently, as part of this continuing evaluation the parties held two mediations

7
sessions, and then in May, 2008 Held's representative met with Greenspan employees,

8 Louisiana Hospitality's public adjuster, to attempt to come up with a joint scope of loss.

9 By this time Greenspan had prepared an estimate for $10.2 million dollars for the

10
vandalism damage and $2.8 million dollars for the May 25, 2007 fire and water

11

12
damage. In contrast, Lexington has paid $1.8 million dollars for the February 10, 2007

13 loss, which included an amount for business interruption, and obtained an estimate for

14 the May 25,2007 loss from Held for $1.27 million dollars for vandalism damage and

15 approximately $765,000 dollars for repair of the fire and water damage. Lexington's
16

total estimates and payments came to approximately $3.335 million dollars. As a result
17

18
of the May 2008 inspection and walk through, Held agreed that adjustments needed to

19 be made to its estimate. For example, Held estimated dryall replacement when the

20 walls were plaster. Greenspan observed that Held's agreed to changes in its estimate

21
would increase its repair estimate by $4.4 million. Held, however, did not share its new

22

23
estimate with Greenspan, but rather apparently indicated that it would get back to

24
Greenspan. Subsequently, Held advised Greenspan that there would be no further

25 discussions regarding the loss. Lexington, therefore, failed to reevaluate its claim

26 position when it received new information through the Held-Greenspan meetings

27
regarding the amount of the loss, and then make payment for additional amounts that it

28
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owed. This conduct is clearly contrary to insurance industry claims handling standards,

2 and resulted in depriving Louisiana Hospitality of benefits owed under the Policy.

3 39. Lexington also failed to estimate fully and pay for the personal property

4
loss. Greenspan conducted an inspection of the hotel and determined that the

5

6
replacement cost value of the personal property loss was $1.664 million. This estimate

7
was submitted to Lexington. Lexington has failed to make any payment on this portion

8 of the claim. This is despite the fact that Lexington retained its own consultant to

9 evaluate the personal propert loss; however, that consultant only prepared a partial

10
inventory of the loss.

11

F. Lexington Failed To Adopt Written Standards For The Handling Of
Claims.12

13

14 40. Pursuant to insurance industry claims handling standards, insurers are

15
required to adopt written standards for the handling of claims. (See RC 22: 1964(14)(c))

16
As Markham has pointed out: "Most companies have a set of operating procedures that

17

18
are circulated to all offices. Those procedures have detailed instructions on how to

19 handle almost very type of claim." (Markham, p. 301) Lexington failed to comply with

20 this standard because it did not have sufficient written claims handling standards itself,

21
nor did it provide such standards to those who handled the Louisiana Hospitality claim.

22

23
Brent Barton, AIG's Complex Claims Director, testified that he is not aware of any

24
company manuals pertaining to claims handling. (Barton deposition, p. 40) Mossien,

25 however, testified that there were a mere two or three pages of claims handling

26 guidelines (Mossein deposition, pp. 47-48) It appears that Lexington failed to provide

27
its independent adjusting firm, GAB, with any current instructions for the investigation

28
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and evaluation of claims. (Sawyer deposition, p. 16) Significantly, Lexington provided

2 no standards on how to determine ACV, which, as previously noted, was improperly

3 determined. (Sawyer deposition, pp. 17-18 and p. 26) Similarly, Sawyer, who was

4
Lexington's adjuster handling the claim, provided no standards to Held on how it was to

5

6
conduct its investigation. (Sawyer deposition, p. 48) Sawyer testifies that Lexington did

7
not provide any standards to Held either. (Id., and see Barton deposition, p. 70 (not

8 aware of any instruction from Lexington to Mello on determining ACV)) Remarkably,

9 Sawyer also testified that there are no property claim adjusting standards in the

10
Houston GAB office where he works, and that GAB does not have a claims

11

12
manual.(Sawyer deposition, pp. 58-59)

13 iv. CONCLUSION

14 41. The opinions expressed herein are subject to change or modification

15 depending on the results of future investigation and discovery in this case.
16

17
Dated this 6h day of March, 2009

18

19

20

21

22

23

24

25

26

27

28

PRELIMINARY EXPERT REPORT OF CHARLES M. MILLER
Page 32


